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Court of Appeals of the District of Colombia. 


No. 3126. 

United States of America ex Rel. Joseph L. Crupper, Appellant, 

vs. 

Oliver P. Newman et al. 


a Supreme Court of the District of Columbia. 

At Law. No. 59854. 

The United States of America ex Rel. Joseph L. Crupper, 

Petitioner, 

vs. 

Oliver P. Newman et al., Commissioners of the District of 

Columbia, Respondents. 

United States of America, 

District of Columbia, ss: 

Bo it remembered, that in the Supreme Court of the District of Co¬ 
lumbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings bad, in the above-entitled cause, to wit: 

1 Petition. 

Filed December 29, 1916. 

In the Supreme Court of the District of Columbia. 

At Law. No. 59854. 

The United States of America ex Rel. Joseph L. Crupper, 

Petitioner, 

v. 

Oliver P. Newman, Louis Brownlow, and Charles \V. Kutz, 
Commissioners of the District of Columbia, Respondents. 

The petition of Joseph L. Crupper respectfully shows: 

1. That he is advised that this Honorable Court has original 
jurisdiction in mandamus for and in respect to the matters and 
things in this petition hereinafter set forth. 

1—3126a 


2 


U. S. OF AMERICA EX REL. JOSEPH L. CRUPPER VS. 


2. That he is a citizen of the State of Virginia and is now and for 
a number of years last pa*t has been engaged in the sale and manu¬ 
facture of lumber at the Southeast corner of Thirteenth Street and 
Ohio Avenue, Washington, District of Columbia, and that in said 
business he holds under lease from the owners thereof lots Three 
(3), Four (4). Five (T>) and Six (6) in Square Two Hundred and 
Ninety-five (295), bounded bv Ohio Avenue on the North, 13th 
Street West on the West, and R Street North on the South, together 
with all the rights and privileges thereunto l>elonging; that the 
parking on said Ohio Avenue and R Street is forty (40) feet wide, 
more or lesvS, and on said Thirteenth Street is twenty-two (22) feet 
wide more or less, all of which has been used by petitioner and his 
predecessors in the occupancy of said property for more than thirty 
(30) years. 

2 3. That the respondents are the Commissioners of the Dis¬ 
trict of Columbia under the Act of Congress providing for the 

government of the District of Columbia by Commissioners, and the 
amendments thereto. 

4. That among other duties imposed upon the respondents are 
those set forth in the Act approved February 2, 1904, (33 Stat. at 
Large, p. 10). 

“Re it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled. That the last pro¬ 
viso of the Act of July 1st, 1898. entitled ‘An Act to vest in the Com¬ 
missioners of the District of Columbia control of street parking in 
said District’ is amended to read as follows: 

That the Commissioners of the District of Columbia are authorized 
and directed to nominate portions of streets in the District of Colum¬ 
bia as business streets and to authorize the use, on such portions of 
streets, for business purposes by abutting property owners, under 
such general regulations as said Commissioners may prescribe, of so 
much of the sidewalk and parking as may not l>e needed, in the 
judgment, of said Commissioners, by the general public, under the 
following conditions, namely: First, where in a portion of a street not 
already denominated a business street, a majority of a frontage not 
less than three blocks in length is occupied and used for business 
purposes; and, second, where a portion of a street has already been 
denominated a business street, and there exists adjoining such por¬ 
tion a block or more whose frontage is occupied and used for business 
purposes.” 

That the property occupied by petitioner comes within the provi¬ 
sions of said Act. 

5. That on or alxmt the 27th day of Septeml)er, 1910, petitioner 
was notified in writing I v said respondent* to vacate said parking so 
used by him as aforesaid on the 31st dav of December, 1910. That 
petitioner, through hi* representative, thereafter called upon said re¬ 
spondents to endeavor to secure from them a modification of said 
order and in particular to endeavor to have said respondents for¬ 
mulate, adopt and promulgate a regulation which would carry 

3 out the provisions of said Act in so far as it directed said Com¬ 
missioners to authorize the use for business purposes, under 
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sucli general regulations as they may prescribe, of so much of the 
said sidewalk and parking as may not be needed in the judgment of 
said Commissioners by tlie general public, but that said Commission¬ 
ers in reply, by tbeir letter of December 11, 1916, addressed to peti¬ 
tioner's attorney, Mr. Frank S. Bright, stated that they had given 
careful consideration to the suggestions made during the conference 
held in the office of Commissioner Brownlow and in their judgment 
no good purpose would be served by holding a public hearing in this 
matter, and that said Commissioners have not either modified said 
notice of the *27th of September, 1916, or put into effect the above 
quoted provisions of said law approved the 2nd of February, 1904; 
that if petitioner is required to conform to the notice of said Com¬ 
missioners it will be impossible to continue bis said business at said 
location: That copy of said notice of said Commissioners, dated 
September 27th. 1916, is attached hereto, marked “Petitioner’s Ex¬ 
hibit Xo. F’, and copy of said letter of said Commissioners, dated the 
11th of Deceml>er, 1916, ii hereto attached, marked “Petitioner’s Ex¬ 
hibit Xo. 2." 


6. That petitioner is advised that. Congress in and by said Act had 
given him the right to use so much of said narking and sidewalk ns 
mav not. in the judgment of the Commissioners, be needed for the 
public, and that said parking is in no wise needed by the public, the 
sidewalk in front of said property being ample to supply every need 
the public may have. 

7. That petitioner has no appeal or review from the action 
4 of the respondents and having applied for a hearing which is 
denied him petitioner is without remedy to proceed in respect 
to the matters and things herein alleged, save onlv and excepting by 
applying to this Honorable Court for the Writ of Mandamus to com¬ 
pel said Commissioners of the District of Columbia to comnlv with 
the duties and obligations imposed upon them bv the said Act of 
February 2nd, 1904. 


Wherefore: The premises, considered, petitioner prays: 

1. That the Court grant a rule, directed to the respondents herein, 
to show cause by a time limited in said rule, why the said respond¬ 
ents should not proceed to authorize petitioner to use such parts of 
the parking and sidewalk in front of the premises aforesaid as may 
not lie needed bv the public. 

2. That this Court, issue to said respondents a peremptory Writ 
of Mandamus requiring the said respondents to formulate, adopt and 
promulgate said regulations as aforesaid, and further commanding 
and directing said respondents to execute and enforce said Act. 

And for such other and further relief as petitioner may be entitled 
to in the premises. 

JOSEPH L. CRUPPER. 

FRANK S. BRIGHT, 

JOS. A. BURKART, 

Attorneys for Petitioner. 

J. J. DARLINGTON, 

Counsel. 
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District of Columbia, ss: 

Joseph L. Crupper, being -sworn, says that he has read the 
5 foregoing and annexed petition, by him subscribed, and 
knows the contents thereof; that the statements therein made 
as of his personal knowledge are true; and that those made as upon 
information and belief, he believes to be true. 

JOSEPH L. CRUPPER. 

Subscribed and sworn to before me this 29th dav of December, 
1916. 

[seal.] GEO. E. TERRY, 

Xolari/ Public, I). C. 


Petitioner’s Exhibit No. 1. 

Commissioners of the District of Columbia, 

Executive Ollice. 

Washington, September 27, 1916. 

Board of Commissioners: 

Oliver P. Newman. President. 

Louis Brownlow. 

Lt. Col. Charles W. Kutz, Corps of Engineers, U. S. A. 

Daniel J. Donovan, Secretary. 

Joseph L. Crupper, 13th and Ohio Ave. N. W., Washington, D. C. 

Sir: The Commissioners of the District of Columbia direct me to 
inform you as follows: 

On June 9, 1916, the Commissioners directed the Major and 
Superintendent of Police to investigate the occupation of public 
space for the storage of lumber, machinery, boilers, and miscellaneous 
materials, and to take steps to clear the public space of such ma¬ 
terials unless the occupants had valid permit covering the occupa¬ 
tion. 

Before passing this order, the Commissioners gave the matter long 
and careful consideration. They believe that the time has come 
when the portions of the city covered by this occupation 
6 should be cleaned up. and the appearance of the city im¬ 
proved. Article XX111 of the Police Regulations, governing 
the use of public space for private purposes, permits the owner or 
occupant of stores on business streets, to use the public space outside 
thereof to the extent of three (3) feet from the building line for the 
display of goods, wares and merchandise directly connected with the 
business transacted within such stores. It also authorizes the owner 
or occupant on a street not classes as a business street a similar privi¬ 
lege to the extent of four (4) feet from the building line ? but limits 
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this occupation to the hours when the store is open for business. It 
prohibits private persons from occupying more public space, except 
under a special order, extending the limit of permissible occupation 
along the frontage of an entire block. All other occupation of pub¬ 
lic space is unlawful, and it is the intention of the Commissioners not 
to permit any illegal or unlawful use of public space. 

The Commissioners realize, however, that to require those who 
have been occupying such public space, in excess of that authorized 
by the Police Regulations, and without any lawful permit therefor, 
to immediately cease such occupation, would work a hardship, if 
they were required to move such materials from public space at once, 
and, in order to give time for making other arrangements for the 
storage of such materials, they have determined to allow a reason¬ 
able period within which to remove material unlawfully occupying 
public space. This period will expire on December 31, 1916, and 
after this date prosecutions will he instituted against those persons 
who then oecup/y public space for the storage of materials in excess 
of that permitted by the Police Regulations. 

Yerv respect full v, 

HOARD OF COMMISSIONERS OF TIIE 
DISTRICT OF COLUMBIA, 

By D. J. DONOVAN, Secretary. 


Petitioner's Exhibit No. 2. 


Commissioners of the District of Columbia, 

Executive Office. 

Washington, December 11, 1910. 
Board of Commissioners: 

Oliver P. Newman, President. 

Lt. Col. Charles W. Kutz, Corps of Engineers, U. S. A. 

Daniel .T. Donovan, Secretary. 

Mr. F. S. Bright, Colorado Building, Washington, 1). C. 

Sir: The Commissioners of the District of Columbia direct me to 
inform you in response to your communication of the 1st instant, 
with reference to parking restrictions in the business area, that they 
have given careful consideration to the suggestions made on this 
subject during the conference held in the office of Commissioner 
Brownlow, and they can see no reason to change the action hereto¬ 
fore taken by them in the premises. Tn the judgment of the Com¬ 
missioners no good public purpose would be served by holding a 
public hearing in this matter. 

Yerv respectfullv, 

TIIE BOARD OF COMMISSIONERS OF 
THE DISTRICT OF COLUMBIA, 
(Signed) By D. J. DONOVAN, Secretary. 

D.—B. 
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Rale to Show Cause. 


* 


Filed December 29, 191G. 
* * * 


* 


Upon consideration of the petition of Joseph L. Crupper and the 
application of Frank 8. Fright his attorney, filed this date, praying 
for a rule to show cause whv a Writ of Mandamus should not issue 
to the respondents, the Commissioners of the District of Columbia, 
requiring them to formulate, adopt and promulgate regulations as 
required by the provisions of the Act of Congress approved February 
2nd, 1904, (33 Stat. at Large, p. 10), it is this 29th day of December, 
1910, ordered that the said respondents be, and they hereby are, re¬ 
quired to show cause why a Writ of Mandamus should not issue 
directing and commanding them to formulate, adopt and promul¬ 
gate regulations for the use by abutting property owners of such 
parts of the sidewalks and parking in the District of Columbia as 
required by the provisions of the Act of Congress approved Feb¬ 
ruary 2. 1904, as may not 1 e needed by the public, including the 
parking and sidewalk in front of the premises described in the peti¬ 
tion before this Court on the 12th dav of Januarv. 1917, at Ten 
o’clock a. m. or as soon thereafter as counsel can he heard, provided 
a copy of this rule he served on said respondents on or before the 
5th day of January, 1917. 

Bv the Court • 

F. L. SIPHONS, 

Justice. 


Marshal's Return. 
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Served a copy of the within rule or order on Oliver P. 
Newman and Charles W. Kutz personally Jan’y 2, 1917, and 
on Louis Brownlow personallv Jan’v 3, 1917. 

MAFFICK SPLAIN, 

Marshal, 



Ansuer of Defendants. 

Filed February 16, 1917. 

******* 


Now come tin* defendants, the Commissioners of the District of 
Columbia, and for answer to the rule to show cause issued herein say 
to the Court as follows: 

1. They admit the allegations of Paragraph One of the petition, 

2. Answering Paragraph Two for the purposes of the said rule 
defendants admit the citizenship of the plaintiff and his location for 
business purposes at the corner of Thirteenth Street and Ohio 
Avenue; they say they have no knowledge of the lease referred to 
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in said Paragraph; they admit the width of the parking on said 
streets as set forth. 

Further answering said Paragraph these defendants say that Thir¬ 
teenth Street and B Street have been denominated as business streets 
by the Commissioners of the District of Columbia and Ohio Avenue 
has not been so designated. 

3. Defendants admit the allegations of Paragraph Three. 

4. Defendants are advised that the matters set forth in Paragraph 
4 are matters of law which require no specific answer. 

Further answering the said Paragraph defendants say that the 
“last proviso” of the Act of July 1, 1898, (30 Stats. 570) of which 
the Act of February ‘2, 1904. set out in Paragraph 4 of the petition, 
is amendatory, reads as follows: 

10 “Sec. 2. * * * And provided further, that where in 

any portion of a street more than one-half of the front is oc¬ 
cupied and used for business purposes, the Commissioners are author¬ 
ized and directed to designate such portion of the streets as a business 
street and shall authorize the use for business purposes by abutting 
owners of so much of the sidewalk and parking as may not l>e needed, 
in the judgment of the Commissioners, by the general public, under 
such general regulations as the said Commissioners may prescribe.’’ 

That pursuant to the authority thus conferred the Commissioners 
of the District of Columbia, as defendants are informed and believe, 
passed certain ordinances regulating the occupation of public space 
for private purposes. That Section 5 of Article 23 of the Police Reg¬ 
ulations was adopted March 23, 1903, Sections G and 7 in 1902, and 
Section 3-a in August, 1910. Copies of said Sections are filed here¬ 
with and prayed to be read as a part hereof. That in September, 
1913, the defendants caused an investigation and report to he made 
of the occupation of street parking, sidewalks and streets in the vari¬ 
ous parts of the city- for the purpose of determining what course 
should he pursued, if any, looking to the removal of lumber, ma¬ 
chinery, l>oilers, and miscellaneous material from such public places. 
That numSerous conferences were held with business men using such 
public space and careful consideration given the matter. That in 
July, 1916, the defendants finally determined that such material 
should \)e removed from public space as being dangerous to persons 
traversing the highways, unsightly, and in some cases having a ten¬ 
dency to develop unsanitary conditions. That the defendants have 
not made anv regulations permitting anv further encroachments 
upon public space and it is not their intention or policy to make such 
beyond those now existing and above referred to. That in their judg¬ 
ment the best interests of the public health, comfort, and convenience 
do not call for any additional regulations but do require the 

11 removal of the obstructions mentioned from public space now 
occupied beyond the limits of existing regulations. 

5. Answering Paragraph 5 defendants admit the notice given to 
the plaintiff to vacate parking used by him and that the plaintiff re¬ 
quested a modification of such order and endeavored to have the de¬ 
fendants adopt regulations extending the privileges of the occupation 
upon public space so that the plaintiff might continue to occupy pub- 
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lie space with his lumber piles as at present and the defendants re¬ 
fused to pass any further regulations upon that subject. 

Defendants deny that they have refused to put into effect the pro¬ 
visions of the Act of February 2, 1904, referred to; and that they 
have no knowledge of whether or not the petitioner will be able to 
continue his business at the said location if the order requiring him 
to remove his lumber from the public space be enforced. 

0. Answering Paragraph Six defendants say that they are advised 
that the matters set forth therein are matters of law which require 
no answer; that in the judgment of the defendants it is for the best 
interests of the public comfort, health, and convenience, as above set 
forth, that there should l>e no further encroachments upon public 
space beyond the limits of the regulations already in force and above 
referred to. 

7. Defendants are advised that the matters in Paragraph 7, consist 
of matters of law which require no answer. 

Having fully answered the said rule defendants pray that the same 
may be dismissed at the cost of the plaintiff. 

OLIVER P. NEWMAN. 

C. W. KUTZ. 

C. H. SYME, 

F. H. S., 

F. II. STEPHENS, 

Att’ys for Dcf s. 


12 District of Columbia, ss: 

Oliver P. Newman, being fii>t duly sworn, says he is President of 
the Board of Commissioners of the District of Columbia; that he has 
read the answer subscril>ed by the defendants and knows the contents 
thereof; that the matters stated as upon personal knowledge are true 
and those stated as upon information and l>elief he believes to be 
true. 

OLIVER P. NEWMAN. 

Subscribed and sworn to before me this 9th day of January, 1917. 

[seal.1 DANIEL .T. DONOVAN, 

Notary Public, D. C. 


Exhibits. 

“Sec. 3 a. On the following streets permission will be granted to 
pave the entire parking space in front of property used for business 
purposes, under a special permit to be obtained from the Permit 
Clerk, Engineer Department, for which a fee of $1.00 will be charged 
for each lot or premises: * * *” 

“Sec. 5. The owner or occupant of a store upon a street or avenue 
not classed as a business street or avenue may, during the time the 
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store is open for business, use the space outside the front thereof to 
the extent of four feet from the building line, for the display of goods, 
wares and merchandise directly connected with the business trans¬ 
acted within the store: Provided, That no meat, fish, nor fowl shall 
be displayed outside of such store, except that game and poultry may 
be displayed outside of said store within four feet of the building 
line between November 1 and April 1 of each year.” 

“Sec. 6. Owners or occupants of stores on business streets or ave¬ 
nues may use the space outside the front thereof to the extent of 
three feet from the building line for the display, in show cases or 
otherwise, of goods, wares, and merchandise directly connected with 
the business transacted within their stores; Provided, that no meat, 
fish, or fowl, shall he displayed outside of any store on such streets 
or avenues, except that game and poultry may be displayed outside* 
of stores on such streets or avenues, within three feet of the building 
line, between the first day of November and the first day of 
13 April of each year; Provided, further*?, that the provisions of 
this section shall not apply to the owners or occupants of 
stores or places of business on Louisiana Avenue between Ninth and 
Tenth Streets, Northwest, and B Street between Ninth and Tenth 
Streets, northwest, who may display meats and provisions in front of 
their stores or places of business.” 

“Sec. 7. Permission to occupy more space on business streets than 
is allowed in the next preceding section will not be granted by the 
Commissioners of the District of Columbia except under special order 
extending the limits of permissible occupation along the front of an 
entire block. Applications for privileges of this character must state 
the space desired and the nature of the business to be conducted. No 
permit will be granted to occupy any portion of the sidewalk or park¬ 
ing to any person who is not the owner or occupant of property 
abutting said sidewalk or parking; and permits to occupy parking or 
sidewalk shall not l)e transferable. 

No permit shall be issued for bootblack stands on public space; nor 
for fruit stands on public space, except for the purpose of displaying 
fruit under the conditions named in Sections 5 and 6 of this Article.” 


Stipulation. 

Filed February 16, 1917. 

******* 

It is stipulated by and between the parties hereto that the fourth 
paragraph of the petition herein shall be and hereby is amended by 
adding at the end thereof the following: 

“That the portions of Thirteenth Street and B Street that are oc¬ 
cupied by petitioner as aforesaid have been denominated as business 
streets by the Commissioners of the District of Columbia, and that 
the portion of Ohio Avenue so occupied by petitioner comprises a part 
of the frontage of said Avenue not less than three blocks in length 
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which was, at the time of said Act of February 2, 1904, prior thereto, 
and still is, used for business purposes/' 

J. J. DARLINGTON, 

JOSEPH A. BIJRKART 
FRANK S. BRIGHT, 

Attorneys for Petitioner. 

C. H. SYME, 

F. II. S., 

F. H. STEPHENS, 

Attorney- for Respondent. 

14 Opinion. 

Filed July 18, 1917. 

******* 

The relator in this case is engaged in the manufacture and sale 
of lumber, with a place of business upon certain lots leased by him in 
the District of Columbia bounded by Ohio Avenue on the north, 
Thirteenth Street. West on the west, and B Street, North, on the 
south. The parking on Ohio Avenue and B Street each is forty feet 
wide, and on Thirteenth Street it is twenty-two feet wide and 
all of such parking upon which the relator’s lots abut has 
been used by him and bv his predecessors in the occupancy of the 
lots for business purposes incident to the manufacture and sale of 
lumber for more than thirty years. 

On September 27. 191b, the relator was notified by the Commis¬ 
sioners of the District of Columbia to vacate and permanently re¬ 
move his goods and materials from the parking used and occupied 
by him on or l>efore December 21, 191b, the notice stating in sub¬ 
stance that such use and occupancy is unlawful because not in con¬ 
formity with the existing Police Regulations for the use and occu¬ 
pancy of sidewalks and parking for business purposes by the private 
owners or occupants of abutting property. 

After the receipt of that notice, the relator on December 29, 191b 
filed in this court his petition for the writ of mandamus to compel 
the Commissioners of the District of Columbia to adopt and promul¬ 
gate general regulations to cany out the provisions of the Act of 
Congress of February 2. 1904 (33 Statutes, 10), the relator alleging 
in his petition that by the provisions of this act the portions of Ohio 
Avenue, Thirteenth Street and B Street on which his lots 

15 abut are business streets of the District of Columbia, and 
that this act grants to him, as an abutting property owner, 

the express right to use for business purposes so much of the side¬ 
walk and parking of those streets on which his lots abut as is not, in 
the judgment of the Commissioners, needed by the general public. 
The petition then further alleges that the parking used by him for 
business purposes is in no wise needed by the public, but that there 
are no general regulations prescribed and put into effect by the Com- 
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missioners to carry out the provisions of that act, although the duty 
to prescribe such general regulations is imposed upon the Commis¬ 
sioners; wherefore, the prayer of the relator for the writ of man¬ 
damus. 

The usual rule was served upon the Commissioners, requiring 
them to show cause why the writ of mandamus should not be issued, 
and to that rule an answer was filed by the Commissioners, admit¬ 
ting the use and occupancy hv the relator of the parking of Ohio 
Avenue. Thirteenth Street and B Street, and admitting that the por¬ 
tion of those streets occupied by the relator are affected by the pro¬ 
visions of the Act of February 2, 1904 so far as concerns the use and 
occupancy of the parking therein for business purposes by abutting 
property owners. 

The answer of the Commissioners then goes on to allege, however, 
that the Act of February 2, 1904 is merely an amendment of the 
“last proviso" of the Act of July 1, 1898 (80 Statutes. 570), pro¬ 
viding among other things for the use of sidewalks and parking of 
business streets in the District of Columbia for business purposes by 
abutting property owners. The answer then alleges that pursuant to 
the authoritv conferred upon the Commissioners by the Act 

16 of July 1. 1898, certain ordinances were passed regulating 
the use and occupancy of parking in business streets for busi¬ 
ness purposes by abutting owners, and the answer then denies that 
the Commissioners have refused to put into effect the Act of Febru¬ 
ary 2. 1904. alleging that “in their lodgment the best interests of the 
public health, cow fort and convenience do not call for any addi¬ 
tional regulations” permitting the use and occupancy of parking in 
business streets by abutting property owners for business purposes. 

The cause was set down for hearing by the relator without further 
pleading, and at the time of the hearing the defendants, the Com¬ 
missioners, in addition to the facts alleged by the relator in his peti¬ 
tion and admitted by the answer, by a stipulation admitted the 
allegation of the relator in bis petition that if he is required to con¬ 
form to the notice of the Commissioners to remove his goods and 
materials from the parking of Ohio Avenue, Thirteenth Street and 
B Street, now occupied by him. it will be impossible for him to con¬ 
tinue his business at that location. The cause was then heard by 
verbal consent of the parties upon the point of the sufficiency in law 
of the answer of the defendants. 

It, is not disputed that the title to the streets and street parking in 
the portions of Ohio Avenue, Thirteenth Street and B Street, involved 
in this proceeding, is in the United States, and that Congress there¬ 
fore has full power to deal with their use and occupancy by legisla¬ 
tion. Bv the Act of Congress of Julv 1. 1898 (30 Statutes, 570), the 
jurisdiction and control of the street parking in the streets and ave¬ 
nues of the District of Columbia is vested in the Commis- 

17 sioners of the District of Columbia. The “last proviso” of 
Section 2 of that Act, in authorizing under certain circum¬ 
stances the use of sidewalk and parking by the private owners of 
abutting lands reads as follows: 

“Sec. 2. * * * And provided further, that where in any por- 
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lion of a street more than one-half of the front is occupied and used 
for business purposes, the Commissioners are authorized and directed 
to designate such portion of the street as a business street and shall 
authorize the use for business purposes bv ahutlinir owner* of so much 
of the sidewalk and parking as may not he needed, in the judgment 
of the Commissioners, by the general public, under such general 
regulations as the said Cnmmisdonory mav prescribe.” 

The Act of February 2, 1004 (33 Statutes, 10) amended that pro¬ 
viso so that, it now reads as follows: 

“That the Commissioners of the District of Columbia are author¬ 
ized and directed to nominate portions of streets in the District of Co¬ 
lumbia as business streets and to authorize the use, on such portions 
of streets, for business purposes bv abutting property owners, under 
such general regulations as said Commissioners may pre*crit>e, of so 
much of the sidewalk and parking as may not he needed, in the 
judgment of said Commissioners, hv the general public, under the 
following condition*, namelv: First, where in a portion of a street, not 
already denominated a business street, a maioritv of a frontage not 
less than three blocks in length is occupied and used for business 
purposes: and. second, where a portion of a street ha* alreadv been 
denominated a business street, and there exists adioining such por¬ 
tion a block or more whose frontage is occupied and used for busi¬ 
ness purposes.’’ 

After the passage of the Act of July 1. 1898. the Commissioners, 
pursuant to the authority conferred upon them by that Act. includ¬ 
ing the authority conferred hv the '‘fast proviso,” passed certain ordi¬ 
nances regulating the use of sidewalks and parking by the private 
owners of abutting lands. These ordinance* were respectively 
adopted in 1902. 1903 and 1910. and were prescribed as Sections 3a, 
5. 6 and 7 of article 23 of the Police Regulations of the District of 
Columbia, and they regulated the use of the public space in side¬ 
walks and parking for private purposes in the following man¬ 
ner: 

18 (1) The owners or occupants of stores on business streets 

mav use the public space or parking to the evtent of three feet 
from the building line for the display of goods directly connected 
with the business transacted within such stores, with a limitation 
upon the display of perishable food products at certain seasons of the 
year. 

(2) The owners or occupants of stores on street* not classed as 
business streets may use the public space or parking to the extent of 
four feet from the building line for the display of goods directly 
connected with the business transacted within such stores, with a 
limitation of such occupancy to the hours when the store is open for 
business, and with a limitation upon the display of perishable food 
products at certain seasons of the year. 

(3) The private owners or occupants of abutting land on business 
streets are prohibited from occupying more public space or parking 
than the space within three feet of the building line, except under 
a special order extending the limits of permissible occupation along 
the front of an entire block. 
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(4) The private owners or occupants of abutting land on certain 
streets will he granted permission under a social permit to pave the 
entire parking space in front of property used for business purposes. 
Such permits do not include the privilege of occupying the entire 
parking space for the display of goods directly connected with the 
business transacted on abutting land. 

The one question to he decided therefore, is. are anv of those ordi¬ 
nances in fact general regulations prescribed by the Commissioners 
for the use of sidewalks and parking in the business streets of the 
District of Columbia for business purposes by abutting property 
owners in pursuance of the authority and direction to the Com¬ 
missioners contained in the Act of February 2, 1904. 

That Act is merelv an amendment of the “last proviso” of Sec¬ 
tion 2 of the Act of July 1, 1898, as has already l)een indicated in 
this opinion. The “last proviso” provided for the designation of any 
portion of a street as a business street where in such portion “more 
than one-half of the front is used for business purposes,” and then 
provided that in such streets the Commissioners “shall an* 

19 thorize the use for business purposes by abutting owners of so 
much of the sideivalk and parking as may not be needed, in 

the judgment of the Commissioners, by the general public,, under 
such general regulations as the said Commissioners may prescribe” 

The Act of February 2. 1904, in amending the “last proviso” 
of Section 2 of the Act of July 1. 1898, left unimpaired the jurisdic¬ 
tion and contrfd of the streets and avenues of the District of Columbia 
in the Commissioners, as fixed in the Act of July 1. 1898, and merely 
provided that the Commissioners are authorized and directed to “au¬ 
thorize the use*’ in business streets “for business purposes by abutting 
property owners, under such general regulations as said Commis¬ 
sioners may prescribe . of so much of the sidewalk and parking as 
may not be needed, in the judgment of said Commissioners . by the 
general public” with a limitation upon the power of the Commit 
sioners to denominate business streets bv attaching two conditions to 
such denomination, namely: (a) where in a portion of a street not 
already denominated a business street a majority of the frontage not 
less than three blocks in length is occupied and used for business pur¬ 
poses: and (b) where a portion of a street has already been denomi¬ 
nated a business street and there exists adioining such portion a 
block or more whose frontage is occupied and used for business pur¬ 
poses. 

The “last proviso” of the Act of July 1, 1898, and the amendment 
thereto by the Act of February 2, 1904. are consequently identical 
in their main punx>se. Each statute, in almost the same words, 
provides that the Commissioners shall, under general regulations by 
them to be prescribed, authorize the use, in business streets, 

20 for business purposes bv abutting property owners, of such 
portions of the sidewalks and parking as may be needed, in 

the judgment of the Commissioners, hv the general public. The Act 
of February 2, 1904. makes no change in the law as exising in the 
“last proviso” of Seption 2 of the Act of July 1, 1898, except to limit 
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the power of the Commissioners to designate a street as a business 
street. 

From these considerations it follows that if anv of the ordinances 
alleged in the answer to 1 e general regulations prescribed bv the 
Commissioners in conformity with the "last proviso” of the Act of 
July 1, 1N9»S, are regulations which do in fact comply with the re¬ 
quirements of such "last proviso” they are likewise general regula¬ 
tions which do in fact comply with the requirements of the Act 
of February 2, 1904. 

While it is obviously sound, as contended by the relator at the 
argument, that where a statute imposes upon a public official the 
mandatory duty to prescribe* regulations to carry out the mandate 
of the statute, the writ of mandamus will issue to compel the official 
to prescribe regulations for such purposes if be has refused to do 
so. it is nevertheless an elementary legal proposition that if the 
public official has in fact exercised the authority vested in him, and 
that authority by the express terms of the statute contemplates the 
exercise of bis judgment or discretion in prescribing the regulations, 
the writ of mandamus will not is*ue to control bis discretion. And in 
the present case there has clearly been a discretion confided to the 
Commissioners in prescribing the regulations necessary to carry out 
the mandate of the statute, because the words of the statute 
’21 substantially are that the sidewalk and parking of business 
streets not needed "in the judgment of the Commissioners' 
by the general pul lie are to be authorized by the Commissioners 
to be used by abutting owners for business purpose* "muter such 
general regulations a* so id Commissioners mm/ prescribe ” 

With the undoubted right in the Commissioners to exercise their 
own judgment and discretion in prescribing those general regula¬ 
tions, provided only that such regulations relate to the use of side¬ 
walks and parking on business streets by abutting property owners 
for buisness purposes and are applicable to the "lost proviso” of 
the Act of July 1, 1SJKS, and consequently applicable to the Act 
of Fehruarv 2. 1904. so that it mav be said that thev have acted in 

• 7 • « 

pursuance of their authority, have the Commissioners prescril>ed 
regulations which are thus applicable? 

Of course, it matters not what Commissioners prescribe the gen¬ 
eral regulations if they are in force and applicable today. In the 
entire Act of July 1. 1 SOS. there was a primary purpose manifest 
by Congress to ve*t the jurisdiction and control of all the streets 
and avenues in the District of Columbia in the Commissioners of 
the District of Columbia. Since the passage of that Act. including 
the amendment by the Act of February 2, 1904, which only changed 
and limited the manner of designating business streets, the Com¬ 
missioners, during the incumbency of various boards of Commis¬ 
sioners, under the power and authority conferred on them, have 
adopted the several ordinances referred to in their answer and 
which have been prescribed as Police Regulations to regulate the 
use of public space in sidewalks and parking for private pur¬ 
poses. 

22 These ordinances, when analyzed, show a discriminating 

intention by the Commissioners to use both the general 
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jurisdiction and control authorized by the Act of July 1, 1898, and 
the special jurisdiction and control authorized by the “last- proviso'’ 
of that Act, to prescribe, in the exorcise of the discretion confided 
to them, regulations for the use of the sidewalks and parking of 
the streets of the District of Columbia for various purposes by abut¬ 
ting land owners. They have already been substantially set out 
in this opinion, and an analysis of them will show a variety of uses 
to which public space may lawfully ho put by the abutting property 
owners. They indicate a full exercise of the judgment and discre¬ 
tion of the Commissioners, as seemed apparently wise and sufficient 
to them under all the provisions of that Act, in permitting the use 
of public space by abutting property owners. 

Considering the applicability of the other referred to ordinances, 
prescribed as Police Regulations, to streets not classed as business 
streets, the ordinance (adopted in 190*2) prescribed as sections G, 
of Article XXIII, of the Police Regulations, and reading, excepting 
a proviso not necessary to consider, as follows: 


“Sec. G. Owners or occupants of stores on business streets or 
avenues may use the space outside the front thereof to the extent 
of three feet from the building line for the display, in show cases 
or otherwise, of goods, wares, and merchandise directly connected 


with the business transacted with their stores; Provided, that no 
meat, fish, or fowl, shall be displayed outside of any store on such 
streets or avenues, except that game and poultry may be displayed 
outside of stores on such streets or avenues, within three feet of 


the building line, between the first day of November and the first 
day of April of each year; * * *” 


was quite obviously adopted and prescribed as a Police Regulation 
as an exercise of the duty reposed in the Commissioners to 
28 prescribe regulations for the use of sidewalks and parking 
in business streets for business purposes by abutting property 
owners. Whether the “last proviso" of the Act of July 1, 1898 
was mandatory or merely directory is of no consequence. The 
Commissioners actually acted under authority of that proviso, and 
the wisdom of the exercise of that power is not for the Court to 
review. With the entire jurisdiction and control over the street 
parking in all the streets of the District of Columbia conferred upon 
them by Congress, subject only to the proviso respecting the use 
of business streets, even if it he conceded that the statute is manda¬ 


tory', it cannot he said that there has been a failure bv the Com- 

V 7 

missioners to exercise their descretion and prescribe the required gen¬ 
eral regulations. Under the language of the statute, Congress con¬ 
ferred upon the Commissioners the broadest discretion. They are au¬ 
thorized to permit the abutting property owners to use for business 
purposes only so much as in their judgment may not be needed by the 
general public. In other words, there has been confided to their 
executive determination the question of how much, if any, street 


parking in a particular street is not needed for the general public. 
If they chose to determine that only three feet of the parking in 
business streets in their judgment is not needed for the general 
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public, while such determination may not be in accord with the 
judgment of the persons owning or occupying the property on busi¬ 
ness streets, nevertheless that determination was an exercise and not 
an abuse of the discretion confided to the Commissioners. And if 
they chose, under their authority to make such general regulations 
as they may prescribe, to provide that those three feet shall only 
he used for the display of goods directly connected with stores 
*24 existing on the lands of abutting property owners, theirs was 
the discretion and in those regulations they exercised it. 

The fact that the regulations of Section (> of Article XXIII of the 
Police Regulations, which have been here considered, make it im¬ 
possible for the relator to use the parking or any part of it on which 
his land abuts on a business street for some other business than that 
contemplated in the regulations, does not make the regulation in¬ 
applicable to the statute. It is true that where a regulation prescribed 
bv public officials in obedience to a statutory mandate is so unrea¬ 
sonable, arbitrary and oppressive as to violate the liberty of the citi¬ 
zen or interfere with his rights of private property, it may be held 
to be void. Rut the present case is not one for the application of any 
such doctrine. No words can be found either in the “last proriso ’ 
of the Act of July 1, 1898 or the amendment by the Act of Feb- 
ruary 2, 1904, which grant to the abutting property owner any right 
in the sidewalk or parking in a business street on which his property 
abuts. At most the Commissioners were simply directed to permit 
him to use such portion of it as in their judgment might not be 
needed by the general public under such general regulations as they 
may prescribe. And the fact that the relator, as an owner of prop¬ 
erty abutting on a business street, is not able to use the parking in 
front of his property under regulations presumably sufficient for 
many other citizens, while possibly a misfortune to him, does not 
operate to prevent the regulation from being one of general applica¬ 
tion. 

This case is heard on the legal sufficiency of the defendants’ 
answer. The answer alleges that the regulation referred to 
25 is in force as a compliance by the Commissioners with the 
supposed mandate of the statute, and as upon its face that 
regulation appears to the Court to be in fact a compliance with the 
statute, the writ of mandamus prayed for by the relator must be 
refused. 

J. HARRY COVINGTON, 

Chief Justice. 

Supreme Court of the District of Columbia. 

Wednesday, July 18, 1917. 

Session resumed pursuant to adjournment, Mr. Chief Justice Cov¬ 
ington presiding. 

******* 

This cause coming on to be heard upon the petition, rule to show 
cause, answer thereto, and all pleadings herein, and having hereto- 
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fore been argued and submitted to the Court, it is considered by the 
Court that the Writ of Mandamus prayed for by the relator be, and 
it is hereby refused, the petition is hereby dismissed, and the rule 
discharged at the costs of petitioner. 


Monday, July 30, 1917. 

Session resumed pursuant to adjournment, Mr. Chief Justice 
Covington presiding. 

******* 

Now comes here the petitioner by his Attorney of record, and 
notes an appeal in open Court to the Court of Appeals of the Dis¬ 
trict of Columbia from the judgment entered in this cause on July 
18, 1917, and the penalty of the bond for costs on said appeal is 
hereby fixed in the sum of one hundred dollars ($100.00). 

20 Order for Citation. 

Filed July 30, 1917. 

******* 

The Clerk of said Court will issue citation to the respondents upon 
the appeal this day noted in the above-entitled cause. 

J. J. DARLINGTON, 

S., 

'Attorney for Petitioner. 

27 In the Supreme Court of the District of Columbia. 

At Law. No. 59854. 

United States of America ex Rel. Joseph L. Crupper 

vs. 

Oliver P. Newman et al.. Commissioners I). C. 

The President of the United States to Oliver P. Newman. Louis 
Brownlow, and John G. 1). Knight. Commissioners of the District 
of Columbia, Greeting: 

You are hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the cause 
therein, under and as directed by the Rules of said Court, pursuant 
to an Appeal from the Supreme Court of the District of Columbia, 
on the 30 day of July, 1917, wherein petitioner is Appellant, and 
you are Appellees, to show cause, if any there l>e, why the Judg¬ 
ment rendered against the said Appellant, should not be corrected, 
and why speedy justice should not he done to the parties in that 
behalf. 


2_M12da 
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Witness the Honorable J. Harry Covington, Chief Justice of the 
Supreme Court of the District of Columbia, this 31 day of July 
in the year of our Lord one thousand nine hundred and seventeen. 

| Seal Supreme Court of the District of Columbia.) 

J. R. YOUNG. 

Clerk, 

By FRED C. O’CONNELL, 

Asst Clerk. 


Service of the above Citation accepted this 31st day of July, 1917. 

C. IT. SYME, 

F. IL S.. 

F. II. STEPHENS, 

Attorneys for Appellee. 

[Endorsed: | No. 59854. Law. l\ S. Ex Rel. Joseph L. Crupper 
vs. Oliver P. Newman, et al., Com rs D. C. Citation. Issued July 
31st, 1917. 

28 Suggestion of Substitution of Respondent. 


Filed Julv 31. 1917 


Now comes the relator Joseph L. Crupper, and, showing to the 
Court that Charles W. Kutz is no longer a Commissioner of the Dis¬ 
trict oRColumbia and has been replaced by John G. D. Knight: 

Moves the Court that John G. D. Knight may be substituted as 
one of the respondents in the above entitled cause in the place and 
stead of said Charles W. Kutz as one of the Commissioners of the 
District of Columbia and that the relator may have such other and 
further relief as the nature of his case may require. 

J. J. DARLINGTON, 
Attorney for Relator. 


Supreme Court of the District of Columbia. 

Tuesday, July 31, 1917. 

Session resumed pursuant to adjournment, Mr. Chief Justice Cov¬ 
ington presiding. 

* * * * * * * 

Now comes here the petitioner by his Attorney of record, and 
showing to the Court that Charles W. Kutz is no longer a Commis¬ 
sioner of the District of Columbia, and that he has been succeeded 
by John G. I>. Knight, it is. upon motion, ordered that said John 
G. I>. Knight be. and he is hereby substituted as party respondent 
herein in place and stead of said Charles W. Kutz. 
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29 Assignment of Error*. 

Filed August 0. 1917. 

******* 

The Court erred: 

1. In holding the Commissioners of the District of Columbia 
vested under the Act of Congress of July 1, 1898, as amended by the 
Act of February 2, 1994, with a discretion which is absolute and 
beyond judicial inquiry, however arbitrarily or unreasonably exer¬ 
cised. 

2. In holding that, although the allegation of the petition that 
no part of the parking is needed by the public is untraversed and 
conceded, the Commissioners are at libertv to disobey the mandatory 
direction of said Acts that they authorize the use by the petitioner 
of so much of the parking as is not needed by the public. 

3. In holding the Commissioners vested with such control over 

the streets as authorizes them to disobev the direction in the Acts 

%0 

contained that they authorize abutting owners to use such parts of 
the parking and sidewalks as are not needed by the public, upon a 
claim that, in the opinion of the Commissioners for the time being* 
the privilege thus given by Congress to the abutting owners may be 
dangerous to persons traversing the highways, unsightly, and in 
some cases tending to develop unsanitary conditions. 

4. In holding that the promulgation by the Commissioners of 
the ordinances known as Sections 3 a, 5, 6 and 7 of the Police Regu¬ 
lations, permitting use of the parking and sidewalks to owners and 
occupants of stores, only, to the exclusion of all other abutting 
owners, for a space not in any case to exceed three feet from the 

building line, for the display of goods and for no other pur- 

30 pose, is full and complete compliance, in localities where con- 
cededly no part of the parking is needed by the public, with 

the requirement of law that they authorize the use by abutting prop¬ 
erty owners of so much of the parking and sidewalk as in their judg¬ 
ment is not needed by the general public. 

5. In denying the prayer of and in dismissing the petition in 
this cause. 

J. J. DARLINGTON, 

Of Counsel for Petitioners. 


Memorandum. 


August 14. 1917.—Appeal Rond approved and filed. 
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Designation of Record. 

Filed August 14, 1917. 

******* 

On appeal by the petitioner in the above entitled cause, the Clerk 
will please include in the record the following: 

1. The petition. 

2. The rule to show cause. 

3. The answer. 

4. The stipulation, filed February 16, 1917. 

5. The opinion of the Court. 

6. The judgment. 

7. Memorandum of appeal noted, citation and bond on appeal. 

8. The suggestion of substitution of respondent. 

9. The order of substitution of respondent. 

31 10. The Assignment of Errors. 

11. This designation. 

J. J. DARLINGTON, 

Of Counsel for Petitioner. 

Service of copy of designation acknowledged this 14 day of 
August. 1917. 

F. II. STEPHENS, 

P. C. R., 

At to meg for Defendants. 

32 Supreme Court of the District of Columbia. 

United States ok America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
31, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein hied, copy of which is made 
part of this transcript, in cause No. 59854, At Law, wherein the 
United States of America, ex rel. Joseph L. Crupper, is Petitioner 
and Oliver P. Newman, et al.. Commissioners of the District of Co¬ 
lumbia, are Respondents, as the same remains upon the files and of 
record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 27th day of September, 1917. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG. 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3126. United States of America ex rel. Joseph L. Crupper, appel¬ 
lant. vs. Oliver P. Newman et al. Court of Appeals, District of Co¬ 
lumbia. Filed Sep. 28. 1917. Henry W. Hodges, clerk. 
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Statement. 

This case is an appeal from a judgment of the court 
lielow denying the prayer of and dismissing a petition for 
a writ of mandamus to require appellees to prescribe gene¬ 
ral regulations under which the appellant may continue the 
use for business purposes of the parking on 13th Street, 
B Street and Ohio Avenue, in the City of Washington, in 
accordance with the Act of Congress approved February 
2, 1904. 
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By the Act in question, the last proviso of the Act of July 

I, 1898, entitled “An Act to Vest in the Commissioners ot 
the District of Columbia Control of Street Parking in said 
District,” was amended so as to authorize and direct the 
appellees to nominate portions of the streets in the District 
of Columbia as business streets, and to authorize the uses 
for business purposes on the portions of streets so nominated, 
by abutting property owners, under such general regula¬ 
tions as tlie appellees might prescribe, of so much of the 
sidewalk and parking as might not be needed, in the judg¬ 
ment of the appellees, by the general public. The appel¬ 
lant and his predecessors had been in occupancy of the 
property descri1>ed in his petition abutting on the streets 
named, of which he is lessee, for more than thirty years, 
using the parking, 40 feet wide on B Street and Ohio Ave¬ 
nue and 22 feet wide on 13th Street, in connection with 
their business in the manufacture and sale of lumber; but 
he had been notified by the appellees shortly prior to the 
action to vacate all the parking on or 1>efore the 31st day 
of December, 1916, which order it was alleged and (Record, 

II. ) admitted at the hearing would render it impossible 
for him to continue his business. The petitioner claimed 
that Congress, by the Act referred to, had given him the 
right to use so much of the parking as should not in the 
judgment of the Commissioners be needed by the general 
public* under such general regulations as they might pre- 
scril>e; that he had endeavored to have the appellees formu¬ 
late and promulgate a regulation which would carry out the 
provisions of the Act and thereby authorize the use 
bv him of so much of the parking as was not needed 
by the general public, but that the Commissioners had re¬ 
fused to do so, and had declined to modify their notice re¬ 
quiring him to remove. He further alleged that the park¬ 
ing so used by him “is in no wise needed by the public, 
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the sidewalk in front of said property being ample to sup¬ 
ply any need the public may have;” which averment is not 
traversed by the appellees, and, being material and tra¬ 
versable, is accordingly admitted (Toland vs. Sprague, 12 
Pet., 298, 335), nor was it disputed in any manner or ques¬ 
tioned at the trial. The effect of omission to deny would, 
in this District, have been the same had the proceeding been 
in equity instead of at law (Equity Rule 34, Supreme Court 
D. C., following Rule 30 of the “Rules of Practice for the 
Courts of Equity of the United States, Promulgated by 
the Supreme Court of the United States, November 4, 
1912”). 

The answer of the appellees set forth that the Act ap¬ 
proved February 2, 1904 (33 Stats, at Large, p. 10), re¬ 
ferred to in the petition, was an amendment of the last 
proviso of the Act of July 1, 1898 (30 Stats, at Large, 
570), which provided that the appellees “are authorized and 
directed to designate such portions of the streets as a busi¬ 
ness street and shall authorize the use for business purposes 
by abutting owners of so much of the sidewalk and parking 
as may not be needed, in the judgment of the Commis¬ 
sioners, by the general public, under such general regula¬ 
tions as the said Commissioners may prescribe;” that the 
appellees had accordingly passed certain ordinances regu¬ 
lating the occupation of public space for private purposes 
pursuant to the authority thus conferred upon them, the 
same being Sections 6 and 7 of the Police Regulations 
adopted in 1902, Section 5 of Article 23 of the Police Regu¬ 
lations adopted March 23, 1903, and Section of those 
regulations adopted in August, 1910, which sections of the 
Police Regulations appear at pp. 8-9 of the Record; that 
in September, 1913, they had caused an investigation and 
report to be made of the occupation of street parking, 
sidewalks and streets in the various parts of the City for 
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the purpose of determining what course should be pur¬ 
sued, if any, looking to the removal of lumber, machinery, 
boilers and miscellaneous* material from such public places, 
and that in July, 1916, they had “finally determined that 
such materials should l>e removed from public space as l>e- 
ing dangerous to persons traversing the highways, unsightly, 
and in some cases having a tendency to develop unsanitary 
conditions;” that they had not made, and it was not their 
intention or policy to make, any regulations permitting any 
further encroachments than those authorized by the Police 
Regulations in question, it being their judgment that the 
l)est interests of the public health, comfort and conveni¬ 
ence did not call for any additional regulations, but did 
require the removal of the obstructions mentioned from 
public space now occupied beyond the limits of the said 
existing regulations. 

That the streets on which appellant’s property abuts are 
business streets within the Act of February 2, 1904, alleged 
by the petition as amended, was not traversed, and was 
conceded at the hearing. The contention between the 
parties, therefore, is the following: 

I he appellant contends that, the streets upon which his 
property abuts being concededly business streets, and the 
parking l>eing, concededly, not needed bv the public, he is 
entitled to use the parking for business purposes, subject, 
only, to such general regulations as the Commissioners 
were by the Act authorized and directed to prescril>e, and 
that he is, therefore, entitled to have them proceed to per¬ 
formance of the duty which they are thus not onlv author- 
ized but directed to perform. The appellees, on the con¬ 
trary, contend that they have already prescribed, by their 
Police Regulations, the part of the parking and sidewalks 
which may be used for private business purposes and, fur¬ 
ther, that they have finally determined that lumber, ma- 


chinerv, boilers and miscellaneous material shall be removed 
from public space as being (a) dangerous to persons 
traversing the highways, (b) unsightly, and (c) in some 
cases having a tendency to develop unsanitary conditions. 

It remains to be considered, therefore, 

I. W hether the Police Regulations set forth at pp. 8-9 of 
the Record are a compliance with the requirements of the 
Act, and 

II. Whether, if they are not so. appellees may decline to 
obey the Act bv a claim that danger might result to persons 
traversing the highways from the use of the parking al¬ 
lowed by the Act, or because of their views as to the un¬ 
sightliness of such use, or as to its tendency, in some cases, 
to develop unsanitary conditions. 

The ground upon which the trial court by its Opinion 
(Rec., 10-16) based the judgment appealed from presents 
a further question, namely: 

III. Whether, the Police Regulations pleaded being an 
exercise by the appellees of the authority conferred and the 
direction imposed by the Act, the courts have authority to 
interfere with their discretion by inquiring the making of 
any other or further regulations in the premises. 

I. 

Are the Police Regulations Pleaded a Compliance 
With the Requirements of the Act? 

Section ?-a. the first of the regulations accompanying the 
answer as an exhibit, adopted in August, 1910, and the only 
regulation subsequent in date to the Act of February 
1904, clearly is without application to the case at bar, 
relating entirely, not to the use, but to the paving of park¬ 
ing space in front of property used for business purposes. 

Section 5, the next regulation pleaded, is equally inap- 
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plicable, since it relates, not to business streets, but to those 
“not classed as a business street or avenue.” It not only 
fails to have any application to “business streets,” with 
which, alone, this case is concerned, but the authority for 
its enactment must l>e found outside of either the “last 
proviso” of the Act of July 1, 1898, or the Amendment 
thereof of February 2, 1904. since these enactments deal 
exclusively with business streets. 

Only Police Regulations 6 and 7 remain to l>e considered; 
of which the former provides that owners or occupants of 
“stores” on business streets or avenues may display to the 
extent of three feet from the building line, only, in show¬ 
cases or otherwise, goods directly connected with the busi¬ 
ness transacted within their “stores,” with certain restric¬ 
tions as to meat, fish and fowls not pertaining to the present 
inquiry: while Section 7 regulates, only, the manner of ob¬ 
taining in special cases an extension of the space allowed 
by Section 6. These sections, it will be noted, apply only 
to “stores” on business streets or avenues, the business 
transacted within which stores relates to goods, wares and 
merchandise which may l>e displayed in show-cases or the 
like. That these regulations are inapplicable to blocks of 
property used by the owners or occupants in the manu¬ 
facture and sale of luml>er, or like enterprises, we submit 
is apparent; and that they were not so understood or in¬ 
tended by the Commissioners who promulgated them is 
further evidenced by the fact that they were not applied, 
or sought to be, to businesses of that character, though 
continuously pursued, from the year 1902, when they were 
promulgated, until the order of the present Commissioners 
of February 16. 1916, fifteen years later, which gives rise 
to this action. 

Contrarv to the view indicated bv the Opinion ot the 
learned trial judge, it is not sufficient that a municipal 
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board, charged by statute with the promulgation of regula¬ 
tions to produce a defined result, shall promulgate some 
regulations pursuant to the duty thus imposed, regardless 
of the question whether they comply with, give effect to, 
or defeat the legislative intent. That they must be reason¬ 
able for the purpose intended is a proposition not only 
lecognized generally elsewhere, it is believed without dis¬ 
sent, but conclusively established here by the decisions of 
this Court (B. & O. R. R. Co. vs. District of Columbia, 
10 D. C. App., Ill, 127). A holding that such a regula¬ 
tion is on its face reasonable and valid, without considering 
evidence offered to the contray, is reversible error. Moore 
vs. District of Columbia, 12 App. D. C, 537; District of 
Columbia vs. Hazel, 16 App. D. C., 283. 

In the case at bar, the pleadings admitting that no part 
of the parking which the plaintiff and his predecessors have 
for thirty years been using in their business is in anywise 
needed by the public, evidence to that effect neither was 
nor could consistently with legal principles have been 
offered, there being no issue in the case upon that point. 
Should the Court find it desirable to view the locus in quo, 
as is within its province in taking judicial notice of what¬ 
ever is generally known within the limits of its jurisdiction 
(Capital Traction Co. vs. Brown, 29 App. D. C., 473, 
479), it will be found that not only is there no dwelling, 
residence or place of human alxxle either in the square in 
question nor in any of the squares on opposite sides of the 
streets facing it, nor any store, shop, market or other occa¬ 
sion or inducement to the general public to frequent the 
locality, being one wholly devoted to lumber yards and 
like enterprises, but that the Commissioners, themselves, 
recognize it as one not visited by the public—B Street, for 
example, not being and never having been even provided 
with a paved sidewalk. 
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Another proposition generally established and conclusively 
so in this jurisdiction, is that, in enacting the provisions 
of the Act of July 1, 1908, and in amending them by 
its Act of February 2, 1904, Congress will 1>e presumed 
to have 1>een familiar with the conditions as they existed 
with respect to the subject-matter of those enactments. 
“W e are bound to presume that Congress acted with due 
knowledge and fair consideration of all the facts and cir¬ 
cumstances of the situation which it undertook to effect.” 
Manning vs. Telephone Co., 18 D. C. App., 191, 214. “It 
is well settled that the courts always presume that the 
legislature acts advisedly and with full knowledge of the 
situation.” S. C., 186 U. S., 238, 245. They will “in all 
cases assume that the legislature was possessed of full 
information upon the subject of the Act.” Lone W r olf vs. 
Hitchcock 19 App. D. C., 315, 327. When, therefore, 
Congress passed its Acts of July 1, 1898, and February 2, 
1904, it did >o advisedly and with full knowldge that the 
parking in question here was and for many years had been 
used for lumber storage purposes in connection with the 
business of the abutting owners, and that, as shown by 
the answer in this case (Rec., 7). other business men in 
Washington were making similar use of the street parking 
for the storage of “lumber, machinery, boilers and mis¬ 
cellaneous material;” and that Congress further possessed 
all the knowledge which can 1>e attributed by the courts to 
the appellees upon the question whether such use was or was 
not “dangerous to i>ersons traversing the highways.” “un¬ 
sightly,” or “in some cases having a tendency to develop 
unsanitary conditions.” With this knowledge, Congress 
enacted that the appellees should “authorize the use, on 
such portions of the streets [i. e., for present purposes, 
such portions of the street with which this case is con¬ 
cerned] for business purposes by abutting owners, under 
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such general regulations as said Commissioners may pre¬ 
scribe, of so much of the parking and sidewalk as may not 
he needed, in the judgment of said Commissioners, by the 
general public.” 

Under these statutory requirements, as found by the 
court below, the Commissioners have established an arbi¬ 
trary regulation for all business streets, not only regard¬ 
less of the question whether or not the amount of street 
parking on the respective business streets needed by the 
general public was or was not the same on all, but conced¬ 
ing that in some of them, including those on which the appel¬ 
lant’s property abuts, no part whatever of the parking is in 
anywise needed by the general public; by which regulation 
the part of the parking and sidewalks which the abutting 
owners may use is not. as the statute provides, so much 
thereof as the general public does not need, but three feet 
from the building line and no more, to be used by the owners 
or occupants of stores, only, and only “for the display, in 
show-cases or otherwise, of goods, wares and merchandise 
directly connected with the business transacted within their 
stores.” 

That such a regulation, so far from being a reasonable 
one under the statute imposing the duty of promulgating 
it. or reasonably calculated to effectuate the plain intent, 
meaning and purpose of the Act, is in direct conflict with 
and amounts to an annulment of it, is, we submit, so 
plain as to render discussion of the proposition unneces¬ 
sary. No more forcible illustration of its manifest and 
irreconcilable conflict with the statute need be given than 
that afforded by the record in this case. The statute re¬ 
quires the appellees to promulgate regulations under which 
the appellant may use for the purposes of his business so 
much of the parking of the streets on which his property 
abuts as is not needed by the general public; the answer 


admits that no part of that parking is needed by the general 
public, and the defense is that the appellees, instead of 
promulgating such a regulation as the statute requires, has 
made a regulation prohibiting the use by the appellant of 
any part of the parking for the purposes of his business, or 
the use by any property owner of any street parking in the 
District, whether needed by the general public or not, except 
to the extent of three feet from the building line, and then 
only for the display in show-cases or otherwise of the 
goods, wares and merchandise directly connected with the 
business transacted within stores abutting on the streets. 

The grounds on which the appellees base their denial to 
appellant and others in like situation of the rights given 
them by the statute arc that their luml>er or other material 
should be removed from the parking, (1) “as being danger¬ 
ous to ])ersons traversing the highways," (2) “unsightly," 
(3) “and in some cases having a tendency to develop un¬ 
sanitary conditions." That building material may not be 
stored, under the proper regulations which the Act gives 
the Commissioners the right to prescribe, on any part of 
parking forty feet wide, none of which is needed by the 
public, w ithout l>eing dangerous to persons traversing the 
highways is, we submit, inconceivable; that its “unsightli¬ 
ness," in the opinion of the appellees, differing from that 
of the legislative body possessed of full knowledge upon 
the subject, is equally insufficient to excuse disobedience 
to the statute, and that such use of the parking might “in 
sonic cases have a tendency to develop unsanitarv condi¬ 
tions” presents no better defense. Apart from the fact 
that the street parking is not intended for the use 
of passengers upon the highways (Howes vs. District 
of Columbia, 2 App. D. C., 188, 192-4), the ability In- 
proper regulations to avoid danger from that source is suf¬ 
ficiently obvious; supposed unsightliness is no ground for 
overriding the plain provisions of a statute, while a con- 






lention that, “in some cases,” use of the street parking in 
tiie manner contemplated by the Act might tend to develop 
unsanitary conditions, not only loses sight of the power to 
regulate given by the Act, but, if allowed, would constitute 
a basis upon which not only use of the sidewalks and park¬ 
ing, but of the abutting lots, themselves, might be denied, 
it will not fail to be noted that the answer does not pretend 
that the use actually made, nor any use intended to l>e made, 
by the appellant, of the parking on which his property abuts, 
falls within the possible objections made. 

No evidence was adduced to sustain any of these con¬ 
tentions, which of course could not prove themselves; the 
only effort at sustaining them being the citation in the 
argument below of Smith vs. Davis, 22 App. D. C., 298, 
in which a child was injured by the fall of a pile of lumber 
upon which it was playing. In that case, however, the lum- 
!>er was piled, not on the parking, but upon a paved part 
of a public street, at its intersection with another street and 
extending across a public highway, the Acts of July 1, 1898, 
and February 2, 1914, being in no wise involved, or referred 
to, either by the parties or by the Court. The grounds of 
liability as declared bv the Court were, first, that the placing 
of materials for an unreasonable time or in an unreason¬ 
able manner upon a street or highway, without the sanction 
of the legislature, constituted a public nuisance, for the 
continuance of which, after notice, the District as well as 
the owner of the lumber was liable; and, secondly, since 
“in the nature of things there must have l>een an adequate 
cause for the falling of the timber,” and there was no evi¬ 
dence that the child was instrumental in causing it to fall 
except the fact that she and two other children were seated 
up>n it, there was no ground to impute contributory neg¬ 
ligence to her. If, instead of being piled in a public street, 
the lumber had been upon street parking under regulations 
prescribed by the Commissioners pursuant to the Acts here 
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in question, the first of these grounds of liability could not 
have existed, and the case must have turned wholly upon 
the question of negligence in piling the lumber or of con¬ 
tributory negligence upon the part of the plaintiff. Nor, 
if the cause of the accident had been determined to l>e the 
negligent piling of the lumber by the particular abutting 
owner, could the result have justified the appellees in ex¬ 
cluding all other owners from use of the parking by reason 
thereof upon any principle which would not justify them 
equally in excluding all automobiles, street cars and other 
vehicles from the streets because the operators of some 
of them have negligently caused accidents. 

Further, in connection with the defense now under con¬ 
sideration, it was argued below on behalf of the appellees 
that the language of the Act that “the Commissioners are 
authorized and directed * * * to authorize the use, on 
such portions of streets, for business purjH)ses by abutting 
property owners, under such general regulations as saul 
Commissioners may prescribe, of so much of the sidewalk 
and parking as may not be needed, in the judgment of said 
Commissioners, by the general public,” was not mandatory, 
but merely directory, and left the Commissioners the right 
to exercise their own discretion to what extent, if at all. they 
would comply with its provisions. The authorities cited 
in s upporCof this content ion were, w ithout exception, cases 
in which, although the word “direct”) was used, the context 
showed that it was not intended to be mandatory, and which 
cases concede that it is only where the context shows a 
contrarv intent that the word “direct” can l>e held not to 
be mandatory. 

Thus in Holmes vs. Building Assn., 128 Mo. App., 329. 
336, the Court, declaring that “shall” is mandatory unless 
the context leads to a different construction, held that in 
the case before it the purpose of the notice which it was 
provided “shall be given” showed it was not intended to 



he mandatory—“the intention of the Act will prevail over 
the literal sense of its terms.” In Nixon vs. Grace, 98 Ark., 
505, where the provision was, “If the defendant is not in 
custody or on hail, the court shall forthwith make an order 
for process to be issued thereon,” held that, read in the 
light of the other provisions of the statute, the immediate 
issuance of the order was in the discretion of the court. 
Denver vs. Gardner, 33 Col., 104, 117, holds, only, that 
“shall” should be read as “may,” when otherwise the Act 
of the legislature must have been held unconstitutional or 
invalid. 

In Jones vs. Bank, 17 Col. App., 178-9, another of the 
cases cited below, the statute provided that from and after 
ten years from the entry of final judgment, the judgment 
should l>e considered satisfied unless revived, and the only 
question was whether the statute should l>e considered retro¬ 
actively, so as to apply to judgments secured before its 
passage, the court holding that it should not l>e. 

In Upshur vs. Board Police Commissioners, 94 Md., 
743, the authority principally relied upon on behalf of the 
appellees, two sections of the Baltimore City Gxle, at a 
time when the parks involved were outside the limits ot 
that City, directed its Police Board, at request of the Park 
Board, to detail from time to time such of the police force 
as the latter deemed necessary to preserve order in the 
parks. Two later sections of the same law required the 
Police Board to preserve the peace, etc., within the city 
boundaries, prohibited the municipal authorities from inter¬ 
fering with the police force, and placed that force under 
the exclusive control of the Police Board. Later, and after 
the parks had been brought w r ithin the city limits, the Park 
Board brought mandamus to compel the Police Board to 
detail eighty-three of the policemen throughout the year 
and six additional policemen for six months to police the 
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parks; Held that, even if the earlier sections prevailed over 
the later ones in the same Act, contrary to the rule in such 
cases, the former did not require the detail to be for any 
specific period, hut only occasionally; that the conflict be¬ 
tween the sections did not represent a case so free from 
doubt as to justify the action and thereby subordinate the 
Police Board, who were State Officers, to the domination 
of a mere municipal board, and this notwithstanding the 
fact that one of the later sections of the same law pro¬ 
hibited any part of the municipal government from having 
any control over the Police Board or any member of the po¬ 
lice force; and that, when the parks were brought within 
the City limits, the reasonable necessity for the two earlier 
sections ceased. The Opinion holds that, in determining 
whether words are mandatory or directory, all the facts and 
circumstances connected with the case are to l>e considered, 
and that the hopeless conflict which under the facts and 
circumstances of the case in question would result from 
treating the words “direct” and “require” as mandatory, 
justified their contrary construction; the Court citing Mayor 
vs. Reitz, 50 Md.. 574, as one in which “under its peculiar 
conditions” an Act directing the Mayor and City Council to 
acquire certain lands was held mandatory, the only “peculiar 
conditions" in the case cited being that, in it. there was as 
in the case at bar merely the fact that those officers were 
“directed" to do the act in question, with no facts or cir¬ 
cumstances to militate against the construction of that word 
in its ordinary sense. Pumphrcy vs. Baltimore. 47 Md., 
146, cited in Mayor vs. Reitz, also holds that an Act ‘direct¬ 
ing and requiring* the municipality to acquire and maintain 
a certain bridge as a public highway was mandatory. County 
Commissioners vs. Mechin. 50 Md.. 28, 45, another of the 
cases cited below, holds that the word “shall" in the Consti¬ 
tution of Maryland is mandatory, except that a provision in 







it that “it shall be the duty of the General Assembly,” in 
view of the constitution and character of that body, should 
be held directory. 

In Bridge Co. vs. Union Co., 252 Pa. St., 255, the statute 
provided that upon the filing of a petition by fifty property 
owners for the building of a bridge, the Court, upon the 
hearing, “shall is^ue a mandamus”; Held, since the statute 
left to the courts the ascertainment of the necessary facts, 
“shall," in the phrase above quoted, must be read “may,” 
the statute, taken as a whole, not requiring the court to 
grant mandamus merely because fifty property holders asked 
it. 

In State vs. Taylor, 208 Mo., 442, 452-3, the remaining 
authority cited below on behalf of the appellees for the con¬ 
tention in question, the statute, prohibiting an information 
in the nature of a quo warranto unless signed by the Attor¬ 
ney General or Prosecuting Attorney for the State, provided 
that, at the relation of any person desiring to prosecute such 
an information, those officers “shall exhibit” it. The Court 
held that, since the plain intent of the statute was to pre¬ 
vent the institution of such proceedings except in cases 
approved by an official representative of the State, evidenced 
bv his signature, “shall exhibit” meant that he should do 
so if satisfied of the propriety of the Act, and that, al¬ 
though the word “shall” as generally used is mandatory, 
it was “a cardinal rule that the intention of an Act will 
prevail over the literal sense of its terms.” 

It is quite clear, we submit, from the authorities thus 
cited on behalf of the appellees, themselves, that the word 
“directed” in the statute, being unaccompanied by anything 
in the context to qualify or control its natural meaning, is 
mandatory, even if it stood alone. A fortiori, it is further 
submitted, must this meaning be given it where the only 
light afforded by the context is the fact that the appellees 


are by the Act “authorized and directed” to do the act in 
question. Each of these words, under the rules of construc¬ 
tion, must l>e held to have been used for some purpose. If 
a mere discretionary power was intended, the word “author¬ 
ized” left nothing to be added. When, under the Act of 
July 1, 1898, the language of the Act was “shall authorize,” 
and in the amendment the language employed is “are au¬ 
thorized and directed," no room can be left for doubt. “A 
construction which would leave without effect any part of 
the language used shall l>e rejected if an interpretation can 
l>e found which will give it effect. 26 Am. & Eng. Encyc., 
p. 618. “It is the duty of the court to give effect, if pos¬ 
sible, to every clause and word of a statute, avoiding, if it 
may l>e, any construction which implies that the legislature 
was ignorant of the meaning of the language it employed.” 
Montclair vs. Kainsdell, 107 U. S., 147, 152. “Unless the 
contrary intention l>e manifest, no sentence, clause or word 
is to be disregarded, or treated as superfluous or insignifi¬ 
cant.” District of Columbia vs. Sisters of Visitation. 15 D. 
( . App., 500, 307. What occasion or reason, cogent or 
otherwise, can be claimed to exist in this case for a con¬ 
struction which shall disregard the words “and direct^ ij(” 
treat them as superfluous and insignificant, and deprive 
them of effect and meaning? 

Further, there being nothing ambiguous in the word “di¬ 
rected,” nor anything in the context of the statute rendering 
it so, it follows there is no room for invoking rules of 
interpretation or construction, or jurisdiction to change the 
plain and natural meaning of the word by resort to them. 
Thus, in United States vs. Graham, 110 U. S., 219, a con¬ 
struction of an Act of Congress having been followed bv 
one of the Departments of the Government for nearly half 
a century, contrary to what the Supreme Court found to 
be the natural meaning of the language employed, that Court 
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said: “It matters not what the practice of the department 
may have l)een, or how long continued, for it can only be 
resorted to in aid of interpretation, and ‘it is not allowable 
to interpret what has nc need of interpretation.’ If there 
were ambiguity or doubt, then such a practice, begun so 
early and continued so long, would be highly persuasive, if 
not absolutely controlling in its effect. But with language 
clear and precise and with its meaning evident there is no 
room for construction, and consequently no need of any¬ 
thing to give it aid. The cases to this effect are numerous 
(Citations).” 

“It is not only the safer course to adhere to the words 
of a statute, construed in their ordinary import, instead of 
entering into any inquiry a c to the supposed intention of 
Congress, but it is the imperative duty of the court to do so.” 
Bate Refrigerating Co. vs. Sulzberger, 157 U. S., 1, 33. 

“The admitted rules of statutorv construction declare 
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that a legislature is presumed to have used no superfluous 
words. Courts are to accord a meaning, if possible, to 
every word in a statute. * * * So in People vs. Bums 
(5. Mich., 114), it was held that some meaning, if possible, 
was to be given to every word in a statute, and that where 
a given construction would make a word redundant, it was 
reason for rejecting it.” Platt vs. U. P. R. R. Co., 99 U. 
S., pp. 48, 58-9. 

“The primary and general rule of statutory construction 
is that the intent of the law maker is to 1>e found in the 
language that he has used. He is presumed to know the 
meaning of words and the rules of grammar. The courts 
have no function of legislation, and simply seek to ascertain 
the will of the legislator. It is true there are cases in which 
the letter of the statute is not deemed controlling, but the 
cases are few and exceptional, and only arise when there are 
cogent reasons for believing that the letter does not fully 
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and accurately disclose the intent. No mere omission, no 
mere failure to provide for contingencies which it may seem 
wise to have specifically provided for. justify any judicial 
addition to the language of the statute. * * * There is 
nothing which imperatively requires the court to supply an 
omission in the statute, or to hold that Congress must have 
intended to do that which it has failed to do.’ United 
States vs. Goldenberg, 168 U. S., 95, 102-3. 

Statutes, where plainly expressed, are not to be altered 
by construction, even though leading to absurd and mis¬ 
chievous results, or to consequences not contemplated by the 
legislature, A fortiori, there can be no departure from the 
terms of the statute where no absurdity or inconvenience 
will follow from a literal interpretation. 26 Am. & Eng. 
Encyc., pp. 599-600 and citations. 

Under the foregoing principles and authorities, it is the 
plain duty of the appellees, we submit, to prescribe general 
regulations authorizing the use by the appellant of such 
portions of the street parking on which his property abuts, 
no part thereof, as the pleadings concede, being needed by 
the general public. 

It was further contended in the court below that, although 
mandamus will lie to a single administrative officer, or to 
the courts, whether composed of one or several justices, to 
require performance of a ministerial act, it does not fie to 
a board of administrative officers. On this proposition, if 
advanced here, it is deemed sufficient to cite United States. 
cx rcl Humboldt Steamship Co. vs. Interstate Commerce 
Commission, 37 App. D. C., 266, affirmed 224 U. S., 474. 
holding the writ grantable against the Interstate Commerce 
Commission. 
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II. 

Is the Allegation of Danger to Persons Traversing 
the Highways, Unsightliness, or of a Tendency 
in Some Cases to Develop Unsanitary Conditions 
a Valid Defense? 

This question has been incidentally discussed under the 
preceding heading of this brief, and will not be enlarged 
upon. Under the authorities pointed out at page 8, 
Congress will be presumed by the courts to have understood 
the subject-matter and conditions of its enactment, and 
was at least as competent as appellees to determine whether 
the above objections should have prevented enactment by it 
of the Acts in question. The claim by a municipal board of 
a right to annul an Act of Congress, or to refuse to obey it, 
because of differences of opinion between itself and Con¬ 
gress as to the propriety or desirability of laws enacted by 
the latter seems anomalous, if not unprecedented. 

That, certainly in the case of a parking forty feet wide, 
no part of which is needed by the general public, the first 
and third of the above objections, even if they had been 
>upported or attempted to be supported by evidence, and if 
; t lay with the appellees to oppose them to an Act of Con¬ 
gress, could manifestly be obviated by the regulations gov¬ 
erning the use of the parking which the Acts provide the 
Commissioners may prescril^e. In the twenty years, prac¬ 
tically. which have elapsed since the passage of the Act of 
July 1, 1898. no effort has been made by the appellees to 
secure its repeal. They now propose, simply, to take the 
shorter cut of, themselves, repealing it, or depriving it of 
effect. 



Do the Regulations Pleaded Deprive the Courts of 
Jurisdiction to Knforce Compliance With the 
Law? 

The Opinion of the trial court holds (Rec., 11) that by 
the original Act of July 1, 1898. jurisdiction and control 
of the street parking is vested in the Commissioners, subject 
to a proviso (Rec., 12 I by which the Commissioners were 
authorized and directed to nominate certain portions of 
streets as business streets, and to authorize the use, on such 
portions, for business purposes by abutting owners and 
under such general regulation as the Commissioners might 
prescribe, of so much of the sidewalk and parking as in 
their judgment might not l>e needed by the general public; 
that the C ommissioners (Rec., 12) had passed certain ordi¬ 
nances regulating the use of the sidewalk and parking by 
the private owners of abutting land, and (p. 13) that the 
one question to be decided was whether any of those ordi¬ 
nances are in fact general regulations prescribed by the 
Commissioners for the use of sidewalk and parking in the 
business streets of the District for business purposes bv 
abutting owners, in pursuance of the authority and direction 
to them contained in the Act of February 2, 1904. 

With a single exception, the court’s rulings thus stated 
were fully in accord with the appellant’s contentions, hold¬ 
ing that the jurisdiction and control of the street parking 
vested in the Commissioners are subject to a proviso which 
both authorizes and directs them to authorize the use for 
business purposes of so much of the sidewalks and street 
parking as in their judgment is not needed by the general 
public, under such general regulations as they may prescribe, 
“Fach statute quoted fi. e., both the original Act of July 1, 
18 C) 8. and the amendatory Act of February 2, 1904], in 


almost the same words, provides that the Commissioners 
shall, under general regulations by them to be prescribed, 
authorize the use, in business streets, for business purposes 
bv abutting owners of such portions of the sidewalks and 
parking as may not be needed in the judgment of the Com¬ 
missioners, by the general public” (Rec., 13). The error 
of the trial court, the appellant contends, consists in its 
ruling that the only question presented by the case is, “are 
any of these ordinances,” i. e., the Police Regulations re¬ 
ferred to in the appellees’ answer, “in fact general regula¬ 
tions prescribed by the Commissioners for the use of side¬ 
walks and parking in the business streets of the District 
of Columbia for business purposes by abutting property 
owners in pursuance of the authority and direction to the 
Commissioners contained in the Act of February 2, 1904?” 
The fallacy of this proposition, upon which the correctness 
of the judgment 1>elow depends, consists in its holding that, 
if the Commissioners have prescribed any general regula¬ 
tions which authorize the use of sidewalks and parking on 
business streets, for business purposes, then, whether those 
regulations do, or do not, give to the abutting property 
owner as much of the parking for the uses of his business 
as the statute enacts he shall have, the hands of the courts 
are nevertheless tied and they cannot secure to him the 
rights which they find belong to him under the statute. In 
short, if the statute gives him the right to use all the park¬ 
ing on which his property abuts at 13th Street, B Street and 
Ohio Avenue, it being conceded by the Commissioners that 
no part of that parking is needed by the public, are regula¬ 
tions which limit him to three feet beyond the building liney 
a legal bar to his right to the remaining 19 feet of the park¬ 
ing on 13th Street and to the remaining 37 feet of the park¬ 
ing on B Street, and on Ohio Avenue? 

As already pointed out the regulation in question, if in- 


22 


tended to effect the purpose for which now, fifteen yea r s 
after its passage, it is for the first time sought to use it, so 
far from 1>eing a reasonable one under the law, or reason¬ 
ably intended to give effect to it. in fact annuls it as effec¬ 
tually as repeal of the Act bv Congress, itself, could do. 
That, contrary to the position taken below, the courts have 
the jurisdiction and duty to examine into the reasonable¬ 
ness of municipal regulations promulgated pursuant to 
legislative authority, to uphold them only when found to 
be reasonable, and to condemn them when unreasonable 
and not in conformity with the objects, purposes and intent 
of the power conferred, is shown by the authorities cited 
at page 7 above. 

It is respectfully submitted that the judgment below was 

erroneous, and should be reversed. 

Frank S. Bright. 

Joseph A. Burkart, 

J. J. Darlington 
Attorneys for Appellant 



